
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF ZONING A D J U S T M E N T  

A p p l i c a t i o n  141 2 4  of Doo Young K i m ,  p u r s u a n t  t o  Sub- sec t ion  
8207.2 of t h e  Zoning R e g u l a t i o n s ,  for a spec ia l .  e x c e p t i o n  
under  Paragraph  7106.11 t o  change a n o n c o n ~ o r ~ ~ ~ ~ ~  u s e  front 
r e t a i l  g r o c e r y  s t o r e ,  f i r s t  f l o o r ,  to  g r o c e r y  and 
t e s s e n ,  f i r s t  f l o o r ,  i n  an R-4 D i s t r i c t  a t  p r e m i s e s  1 9 7 0  - 
2nd S t r e e t ,  N . W . ,  (Square  3 0 8 7 ,  L o t  8 0 6 ) .  

HEARING DATE: Apri l .  2 5 ,  I984 
DECISION DATES: June 6 ,  J u l y  El and September 5 ,  1 9 8 4  

1. As a p r e l i m i n a r y  m a t t e r  a t  t h e  l i c  h e a r i n g ,  t h e  
Advisory Neighborhood C o m i  s i o n  1B r e p r  t a t i v e  r e q u e s t e d  
che Board t o  d i s m i s s  t h e  ap l i c a t i o n  on t h e  grounds t h a t  t h e  
Board i s  p r o h i b i t e d  from g r a n t i n g  t h e  r e q u e s t e d  r e l i e f .  The 
ANC contended  t h a t  t h e  a . p p l i c a n t v s  r e q u e s t  t o  add a 
d e l - i c a t e s s e n  t o  t h e  e x i s t i n g  ~ ~ ~ n c o n f o r ~ i n ~  g r o c e r y  s t o r e  
r e p r e s e n t s  t h e  a d d i t i o n  o f  a n ~ n c ~ n f o r m l ~ i g  u s e ,  c o n t r a r y  t o  
t h e  p r o v i s i o n s  o f  Sub- sec t ion  7101 1 The ANC f u r t h e r  
a rgued  t h a c  it i s  t h e  i n t e n t  of Sub-sec t ion  7E01.P t h a t  
~ o n c o n € o r ~ ~ ~ i ~ ~  u s e s  be r e g u l a t e d  s t r i c t l y  and , t h a t  
n o n e o n f o r m i t i e s  s h a l l  not b e  e n l a r g e d  upon expanded o r  
e x t e n d e d ,  nor  be used  a s  a bas i s  f o r  add ing  o t h e r  nonconfor-  
ming u s e s .  

2, Counsel  for t h e  a j e c t e d  t o  t h e  motion of 
t h e  Advisory Neighborhood Commission t o  d i s m i s s  
a p p l i c a t i o n .  Counsel  a rgued  t h a t  t h e  a p p l i c a n t  i s  

s p e c i a l  e x c e p t i o n  r e l i e f  t o  change a noncon 
e r y  s t o r e  and d e l i c a t e s s e n  

of r e c o u r s e  f o r  t h e  ANC would 
A d m l n i ~ t ~ ~ t o r  Counsel 

t a k e  t h e  form of an a p p e a l  from t h e  d e c i s i o n  o f  t h e  
Zoniiig Rciminis t ra tor .  Counsel  f u r t h e r  contended  t h  
s p e c i a l  e x c e p t i o n  r e q u e s t  d o e s  no t  v i o l a t e  Pa rag raph  
7 1 0 6 . 1 1 .  T h i s  is no a d d i t i o n  t o  a n o n c o n ~ o r m i n g  s t r u c t u r e  
devo ted  t o  a n o n c o n f o r ~ i n g  u s e ,  h u t  o n l y  t h e  c o n v e r s i o n  of a 
p o r t i o n  o f  t h e  s t r u c t u r e  which i s  a l r e a d y  devoted t o  a 
~ o ~ i c o ~ f ~ ~ ~ i ~ ~  u s e  r e s u l t i n g  i n  two n o n ~ o n f ~ r ~ ~ n ~  u s e s  

y i n g  t h e  s p a c e  f o r m e r l y  occup ied  by one ,  Both u s e s  
would consist of t h e  same o eration and be unde r  t h e  same 
ownership.  Counsel  n o t e d  t h a t  rt i s  n o t  unusua l  f o r  more 
t h a n  one c e r t i f i c a t e  of occupancy,  p e r m i t t i n g  more t h a n  one 
u s e ,  t o  be i s s u e d  t o  a l l o w  d i f f e r e n t  u s e s  w i t h i n  a 
S t r U c t U r e .  
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3 .  The C h a i r p e r s o n  r u l e d  t h a t  t h e  Board would t a k e  t h e  
motion t o  dismiss under  adv i semen t ,  would s e e k  a d v i c e  form 
t h e  O f f i c e  o f  t h e  C o r p o r a t i o n  Counse l ,  and would p roceed  t o  
h e a r  t h e  m e r i t s  of t h e  case. 

4. The Advisory Neighborhood Cormiss i an  r e p r e s e n t a t i v e  
r e q u e s t e d  t h e  Board t o  c o n t i n u e  t h e  p u b l i c  h e a r i n g  on t h e  
a p p l i c a t i o n  u n t i l  such  t i m e  as t h e  Board made a r u l i n g  
r e g a r d i n g  t h e  motion t o  d i s m i s s .  
r e q u e s t  f o r  a c o n t i n u a n c e .  

The C h a i r p e r s o n  d e n i e d  t h e  

5 .  The s u b j e c t  p r o p e r t y  i s  l o c a t e d  a t  t h e  sou thwes t  
c o r n e r  of t h e  i n t e r s e c t i o n  o f  2nd and E l m  S t ree ts  and i s  
known as p r e m i s e s  1 9 7 0  - 2nd S t . ,  N.W. I t  i s  zoned R-4 .  

6, The s u b j e c t  p r o p e r t y  is r e c t a n g u l a r  i n  shape  w i t h  a 
lot area of 3 , 3 9 2  s q u a r e  feet .  

7 .  The s u b j e c t  p r o p e r t y  i s  improved w i t h  a two-s to ry  
b r i c k  s t r u c t u r e .  The f i r s t  f l o o r  of t h e  s t r u c t u r e  houses  a n  
e x i s t i n g  nonconforming g r o c e r y  s t o r e  which. p r e - d a t e s  t h e  
1958  Zoning R e g u l a t i o n s .  The second f l o o r  is used  as  a 
r e s i d e n c e  and i s  c u r r e n t l y  occup ied  by t h e  a p p l i c a n t t s  
f a m i l y .  

8 .  The f i r s t  f l o o r  of t h e  s u b j e c t  p r e m i s e s  c o n t a i n s  
approx ima te ly  900  s q u a r e  f e e t  of f l o o r  area which i s  pres- -  
e n t l y  devo ted  t o  g r o c e r y  s t o r e  u s e .  The a p p l i c a n t .  s e e k s  a 
s p e c i a l  e x c e p t i o n  i n  o r d e r  t o  d e v o t e  a port i .on o f  t h a t  a r e a  
of approx ima te ly  1 9 6  s q u a r e  f e e t  t o  d e l i c a t e s s e n  use, t o  b e  
o p e r a t e d  i n  c o n j u n c t i o n  w i t h  t h e  e x i s t i n g  g r o c e r y  s t o r e .  

9 .  The s u b j e c t  s i t e  i s  l o c a t e d  i n  an  R-4 D i s t r i c t .  To 
t h e  s o u t h  of t h e  s u b j e c t  s i t e  are  row dwell- ings and Slowe 
H a l l ,  a Howard U n i v e r s i t y  d o r m j t o r y .  To t h e  w e s t  a re  row 
d w e l l i n g s  and t h e  new Gage Eckington  Elementary School .  To 
t h e  n o r t h  i s  Carve r  H a l l ,  a n o t h e r  Howard U n i v e r s i t y  
d o r m i t o r y ,  and row d w e l l i n g s ,  
Gage Elementary School  b u i l d i n g .  

T o  t h e  e a s t  i s  t h e  v a c a n t  old 

1 0 .  The Board i s  a u t h o r i z e d  to g r a n t  s p e c i a l  
e x c e p t i o n s  where i n  t h e  judgement o f  t h e  Board such  s p e c i a l  
e x c e p t i o n s  w i l l  b e  i n  harmony w i t h  t h  g e n e r a l  pu rpose  amd 
i n t e n t  of  t h e  Zoning R e g u l a t i o n s  and maps and w i l l  n o t  t e n d  
t.0 a f f e c t  a d v e r s e l y  t h e  u s e  of n e i g h b o r i n g  p r o p e r t y  i n  
acco rdance  w i t h  s a i d  Zoning R e g u l a t i o n s  and maps. 

11. P u r s u a n t  t o  Pa rag raph  7 1 0 6 . 1 1 ,  a nonconforming u s e  
may b e  changed t o  a u s e  which i s  p e r m i t t e d  as  a m a t t e r - o f -  
r i g h t  i n  t h e  most r e s t r i c t i v e  d i s t r i c t  i n  which t h e  e x i s t i n g  
nonconforming u s e  i s  p e r m i t t e d  as a m a t t e r - o f - r i g h t ,  
p r o v i d e d  t h a t :  

A. The proposed  u s e  w i l l  n o t  a d v e r s e l y  a f f e c t  t h e  
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E. 

C. 

D. 

E. 

present character or future development of the 
surrounding area in accordance w i t h  the Zoning 
Regulations. Such surrounding area shall be 
deemed to encompass the existing uses and 
structures within at least 300 feet in all 
directions from the nonconforming u s e .  

The proposed use will not create any deleterious 
external effects includi.ng but not limited to 
noise , traffic parking and loading 
considerations, illumination, vibration, odor, and 
design and. siting effects. 

When an existing nonconforming use h a s  been 
changed to a conforning or more restrictive u s e ,  
it shall not be changed back to a nonconforming 
use or less restrictive use. 

In Residential Districts, the proposed use shall 
be either a dwelling, flat, apartment house or a 
neighborhood facility. 

The Board may require the provision of or direct 
changes, modifications, or amendments to any 
design, plan, screening, landscaping, type of 
lighting, nature of any sign, pedestrian or 
vehicular access, parking and loading, hours of 
operation, or any other restriction or safeguard 
it may deem necessal-y to protect the value, 
utilization, or enjoyment of property in the 
neighborhood. 

12. The existing nonconforming grocery store is first 
permitted as a natter-of-right in the C - 1  District. The 
proposed delicatessen is also first permi-tted in the C-1  
District. There has been no l apse  in the use of ehe exist- 
ing grocery store use. 

13. The hours of operation of the proposed facility 
will be from 7 : 3 0  A.M. until 1O:OO P.M. for the grocery 
storet 2nd from 11:OO A.M. until 9 : O O  P.M. for the 
delicatessen, seven days per week. The hours of operation 
of the existing grocery store are from 7 : 3 0  A.M. until 11:OO 
P.M. 

14. The applicant presently employs three persons on a 
part-time basis Tjlr the proposed delicatessen is approved, 
the applicant proposes to empl-oy one person full-time and 
one person part-time. 

15. The applicant does not expect that the proposed 
delicatessen will change the existing clientele who frequent 
the grocery store nor increase the number of customers per 
day, Tt was the applicant's opinion that the proposed 
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delicatessen would provide better services for the same 
custom.ers who presently frequent the store, 

16. The applicant's customers generally walk to the 
site from the nearby Howard University dormitories, elemen- 
tary schools and residences. Elm and 2nd Streets are local 
streets and little drive-by business is expected. 

17. Deliveries to the existinq grocery store use 
average approximately four per day, Monday through Friday. 
The applicant expects that the proposed delicatessen wili 
require one additional delivery per week. The applicant 
wili purchase the produce and meats from the Florida Avenue 
Market and deliver those products to the site himself. 

18, Trash is removed from the subject site by a 
private company twice per week at the present time. Addi- 
tional trash pick-ups will be scheduled as necessary to 
handle any increase in refuse due to the proposed delica- 
tessen use. 

19. The applicant proposes to serve hot dogs, hamburg- 
ers, french fries, fish and other hot and cold sandwiches in 
addition to the convenience type groceries which are pres- 
ently available on the premises. 

20. No on-site parking is proposed. The applicant 
testified that on-street parking is available along 2nd and 
E l m  Streets. 

2 1 .  The applicant does not propose any exterior 
architectural alterations to the subject premises. 

22, The existing grocery store use is advertised by 
the name "Cookie's Corner" on an awning over the commercial 
entrance on Elm Street. The only other existing sign is a 
sign for the public telephone on Elm Street. The applicant 
testified that advertisement of the use is kept minimal to 
make the use less susceptible to robberies by not attracting 
customers from outside t h e  irmediate area. 

23. The applicant contended that the proposed use is a 
neighborhood facility. The customers of the use come 
primarily from the immediate neighborhood and walk to the 
site. The use does not draw customers from throughout the 
Metropolitan area or the District of Columbia. The nature 
of the service and its small size are designed to meet the 
limited needs of nearby residents. 

24. The record contains a petition expressing no 
objection to the proposed u s e  containing the signatures of 
347 residents of the immediate area, many of whom reside at 
the nearby Howard University dormitories. 
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25- A t  t h e  p u b l i c  h e a r i n g ,  t h i r t e e n  area r e s i d e n t s ,  
i n c l u d i n g  f o u r  Howard b n i v e r s i t y  s t u d e n t s ,  t e s t i f i e d  i n  
s u p p o r t  of t h e  a p p l i c a t i o n .  The w i t n e s s e s  i n  s u p p o r t  
t e s t i f i e d  t h a t  t h e  proposed  d e l i c a t e s s e n  would p r o v i d e  a 
needed s e r v i c e  which i s  n o t  p r e s e n t l y  a v a i l a b l e  i n  t h e  
ne ighborhood,  The f a c i l i t y  would b e  c o n v e n i e n t l y  l o c a t e d  
f o r  r e s i d e i i t s ,  i n c l u d i n g  s t u d e n t s .  The e x i s t i n g  f a c i l i t y  
does n o t  create n o i s e  and i s  k e p t  m e t i c u l o u s l y  c l e a n  by t h e  
a p p l i c a n t ,  The p e r s o n s  d i d  n o t  e x p e c t  t h e  proposed u s e  t o  
c r e a t e  a n o i s e  o r  t r a s h  problem. There will b e  no i n c r e a s e  
i n  e x i s t i n g  p a r k i n g  c o n g e s t i o n  on neighborhood s t reets .  The 
s t u d e n t s  i n  support t e s t i f i e d  t h a t ,  i n  a d d i t i o n  t o  t h e  
r e a s o n s  s t a t e d  by o t h e r  w i t n e s s e s ,  t h e  l o c a t i o n  o f  a 
d e l i c a t e s s e n  a t  t h i s  l o c a t i o n  wi.1;- r e d u c e  s e c u r i t y  r i s k s  f o r  
r e s i d e n t s  of Carver Hall t h a t  o c c u r  when t h o s e  s t u d e n t s  must 
t r a v e l  f o r  meals from t h e  d o r m i t o r y  t o  t h e  c a f e t e r i a s  on 
campus o r  t h e  food s e r v i c e  e s t a b l i s h m e n t s  l o c a t e d  on Georgia  
Avenue 

2 6 .  Two p e r s o n s  who a r e  n o t  r e s i d e n t s  of t h e  immediate 
area a l s o  t e s t i f i e d  i n  s u p p o r t  of t h e  a p p l i c a t i o n .  These 
p e r s o n s  recommended t h a t  t h e  a p p l i c a t i o n  b e  approved for t h e  
f o l l o w i n g  r e a s o n s  

A. 

B. 

c .  

13. 

E. 

F. 

G o  

€3 . 

The proposed  u s e  w i l l  b e  a neighborhood f a c i l i t y  
b e n e f i t t i n g  r e s i d e n t s  of t h e  ne ighborhood,  which 
w a s  d e f i n e d  by t h e s e  w i t h n e s s e s  a s  a t w o  b l o c k  
r a d i u s  of t h e  s i t e .  

There w i l l  b e  no e x t e r i o r  a l t e r a t i o n  of t h e  
s t r u c t u r e .  

The e x i s t i n g  r e s i d e n t i a l  u n i t  on t h e  second f l o o r  
w i l l  remain.  

The proposed  u s e  w i l l  occupy space  which i s  
p r e s e n t l y  devo ted  t o  a n  e x i s t i n g  non-conforming 
g r o c e r y  s t o r e  and s e r v e  cus tomers  p r e s e n t l y  
p a t r o n i z i n g  t h e  e x i s t i n g  s t o r e .  

The proposed  use w i l l  n o t  i n c r e a s e  t h e  n o i s e  l e v e l  
o r  t r a f f i c  c o n g e s t i o n  in t h e  area.  

There i s  adequa te  o n - s t r e e t  p a r k i n g  a v a i l a b l e  i n  
t h e  area t o  s e r v e  t h e  proposed  u s e .  

The proposed  u s e  shou ld  n o t  b e  c h a r a c t e r i z e d  a s  a 
" f a s t  food" e s t a b l i s h m e n t  because  it i s  n o t  
l o c a t e d  on a main t r a f f i c  t h o r o u g h f a r e  from which 
t o  draw i t s  c l i e n t e l e  and the owners l i v e  on t h e  
p remises .  

The u s e  s e r v e s  r e s i d e n t s  of t h e  area who make up 
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t h e  n a t u r e  of t h e  neighborhood and a re  most 
S i i r e c t l y  a f f e c t e d  b y  t h e  u s e  whether  t h e y  are  
p r o p e r t y  owners ,  r e n t e r s  o r  s t u d e n t s .  

I ,  The  g r a n t i n g  or' t h e  r e q u e s t e d  r e l i e f  w i l l  n o t  se t  
a p r e c e d e n t  which would allow t h e  l o c a t i o n  of a 
" f a s t  food" r e s t a u r a n t  a t  t h e  s u b j e c t  l o c a t i o n .  

27 .  The r e c o r d  c o n t a i n s  t h r e e  l e t t e r s  i n  o p p o s i t i o n  t o  
t h e  a p p l i c a t i o n  from nearby  p r o p e r t y  owners The c o n c e r n s  
s e t  f a r t h  

A. 

E ,  

c. 

D. 

E. 

2 8 .  

. . -  
i n  t h o s e  l e t te rs  i r i c l i d e  <he f o l l o w i n g :  

The proposed u s e  w i l l  impede t h e  r e g e n t r i f i c a t i o n  
e f f o r t s  which a re  p r e s e n t l y  o c c u r r i n g  i n  t h e  area.  

The propose2 u s e  w i l l  i n c r e a s e  ga rbage  and d e b r i s  
in t h e  area,  

The proposed  u s e  would be a g e n e r a l  n u i s a n c e  and 
a t t r a c t  a n  unsavory  c l i e n t e l e  i n t o  t h e  area. 

The proposed u s e  would c a u s e  a d e c r e a s e  i n  
p r o p e r t y  v a l u e s  i n  t h e  area,  

The proposed  u s e  would create a d d i t i o n a l  n o i s e .  

One s e r s o n ,  n o t  a r e s i d e n t  0.t che a r e a ,  appea red  
a t  t h e  p u b l i c  L h e a r i n g  i n  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  
That o p p o s i t i o n  w a s  based  on t h e  f o l l o w i n g :  

A. 

B e  

C. 

n ,  

E .  

F. 

There i s  a p o t e n t i a l  i n c r e a s e  i n  t r a s h  due t o  t h e  
c a r r y - o u t  n a t u r e  of t h e  proposed  u s e  2nd the Lack 
of s e a t i n g  f a c i l i t i e s  i n  t h e  p remises .  

P o t e n t i a l  f o r  a d v e r s e  a f f e c t  on n e i g h b o r i n g  
p r o p e r t y  owners due t o  o d o r s  and g r e a s e  which 
would r e s u l t  from t h e  proposed  u s e .  

The proposed  u s e  r e p r e s e n t s  a n  a d d i t i o n  t o  t h e  
e x i s t i n g  C-1 u s e  i n  t h i s  r e s i d e n t i a l  area and 
would t h u s  a d v e r s e l y  impact  t h e  a r e a .  

An i n c r e a s e  i n  t h e  volume of t r a f f i c ,  n o i s e ,  odor ,  
s t reet  l i t t e r  and p a r k i n g  w i l l  r e s u l t  i n  t h e  
proposed  use i s  p e r m i t t e d .  

Customers of t h e  e x i s t i n g  use double-park  on t h e  
s t reets  o r  p a r k  i n  t h e  l o a d i n g  area w h i l e  t h e y  
p a t r o n i z e  t h e  g r o c e r y  s t o r e  

The proposed  u s e  i s  n o t  a r e s i d e n t i a l  tise o r  a 
neighborhood f a c i l i t y .  The g r a n t i n g  of t h e  u s e  
would r e s u l t  i n  a n  i n c r e a s e  of sales  t o  Howard 
U n i v e r s i t y  s t u d e n t s  and economic b e n e f i t  t o  t-he 
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applicant but would not benefit the owners of 
nearby property 

G .  The proposed delicatessen 1s not necessary at this 
location due to the existence of four convenience 
g-rocery facilities in the ared. The granting of 
this application would set a precedent for deli- 
catessen use in the other grocer17 uses in the 
area .) 

I. The intensification of the existing nonconforming 
use would aciversely affect. the character of the 
neighborhood. 

29. A representative ok the LeDroit Park Prpservation 
Society appeared at the public hearing in opposition to the 
application. The representative testified that. the proposed 
u s e  would decrease property values increase trash I odor I 
litter and noise, and exacerbate existing parking problems. 
The subject site is located in the LeDroit Park Historic 
District and is inappropriate for commercial use. There are 
"fast food" restaurants nearby on Georgia Avenue. Security 
risks and food service for students is a concern of the 
University and should not be addressed by the residents. 

30. The record contains two letters from the 
Cloomingdale Civic Association. The first letter dated 
April 13, 1 9 8 4  and signed by the Association President 
concurs with the recommendation of AN@ 1 D  and opposes the 
application 011 the grounds that the site is i n  a residential 
area where commercial uses are not normally permitted, and 
the sale of "fast foods " at the site would undermine the 
residential character of the area, reduce residence property 
values, increase trash and litter, draw additional traffic 
and worsen the residential parking problem. The second 
letter dated April 2 0 p  1984, and signed by the Recording 
Secretary of the Association, supported the application 
based on the applicant's long standing commitment to youth 
in the neighborhood and history of keeping the property 
clean, 

31. The subject site is located just beyond the 
western boundary of Advisory Neighborhood Cortmission 5C. 
The Chairman of ANC 5C filed a statement in opposition to 
the application orl April 18, 1984, and reconmended denial. 
because the use would serve no worthwhile community purpose 
adversely affects the use of neighboring properties, and its 
"fast food" nature is not in keeping with the surrounding 
resident ia 1 area (I 

32. Advisory Neighborhood Conmission 10, by letter 
dated April 16, 1984, recommended that the application be 
denied. The issues and concerns raised by the ANC include 
the following: 
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A.  The  BZA l a c k s  a . u t h o r i t y  t o  g r a n t  t h e  r e q u e s t e d  
r e l i e f ,  a s  set  f o r t h  i n  F i n d i n g s  of  F a c t  N o .  1. 

5 .  The proposed  use Ls n o t  a neighborhood f a c i l i t y .  

C ,  The  proposed  u s e  would c r e a t e  d e l e t e r i o u s  e x t e r n a l  
e f f e c t s  and would a d v e r s e l y  a f f e c t  t h e  p r e s e n t  
c h a r a c t e r  and f u t u r e  development of  t h e  
neighborhood.  

33. The O f f i c e  o f  P l a n n i n g ,  by meniorandum d a t e d  A p r i l  
1 7 ,  1984, r e f i l e d  its r e p o r t  in A p p l i c a t i o n  N o .  1 4 0 8 6  d a t e d  
Februa ry  1 5 ,  1984. A p p l i c a t i o n  N o .  14086 sough t  t h e  i d e n t i -  
c a l  r e l i e f  r e q u e s t e d  i n  t h i s  a p p l i c a t i o n  f o r  t h e  same 
p r o p e r t y .  A p p l i c a t i o n  NO.  14086 w a s  withdrawn w i t h o u t  
p r e j u d i c e  by o r d e r  d a t e d  !larch 1 5 ,  1 9 8 4 .  

3 4 .  The O f f i c e  of P l a n n i n g  found t h a t  no change i n  
c i r c u m s t a n c e s  r e l a t i n g  t o  t h e  a p p l i c a t i o n  had o c c u r r e d  s i n c e  
i t s  i n i t i a l  r e p o r t  d a t e d  Februa ry  1 5 ,  1.984. The O f f i c e  of  
P lann ing  was 0 5  t h e  o p i n i o n  t h a t  t h e  a p p l i c a n t  h a s  m e t  t h e  
c r i t e r i a  as  set  f o r t h  i n  Paragraph  7 1 0 6 . 1 1  n e c e s s a r y  f o r  t h e  
g r a n t i n g  o f  t h e  r e q u e s t e d  s p e c i a l  e x c e p t i o n  and recornmended 
a p p r o v a l  of t h e  a p p l i c a t i o n .  The O f f i c e  of P l a n n i n g  was 
f u r t h e r  of t h e  o p i n i o n  t h a t  t h e  proposed  u s e  w i l l  n o t  t e n d  
t o  a d v e r s e l y  a f f e c t  the use  o f  n e i g h b o r i n g  p r o p e r t y  i n  
acco rdance  w i t h  t h e  Zoning R e g u l a t i o n s  and maps, i f  a p p r o v a l  
was c o n d i t i o n e d  as f o l l o w s :  

A. 

B. 

C. 

D. 

E .  

Only one o u t s i d e  sign s h a l l  be  l o c a t e d  on t h e  
o u t s i d e  and s h a l l  n o t  exceed  1 4 4  s q u a r e  i n c h e s  in 
area. The s i g n  s h a l l  n o t  b e  i l l u m i n a t e d ,  

The s u b j e c t  p r e m i s e s  and a d j a c e n t  p u b l i c  s p a c e  
( s i d e w a l k ,  tree boxl e t c . )  s h a l l  b e  k e p t  f r e e  o f  
d e b r i s  and r e f u s e .  The t r a s h  duripsc-er s h a l l  be 
k e p t  c l o s e d  and empt ied  r e g u l a r l y .  

A t r a s h  r e c e p t a c l e  f o r  cus tomers  s h a l l  b e  p l a c e d  
o u t s i d e  and n e a r  t h e  e n t r a n c e  t o  t h e  s t o r e .  

The a p p l i c a n t  s h a l l  r e p a i r  the s t o r e  window and 
backyard  f e n c e  and m a i n t a i n  t h e  p r e m i s e s  i n  a good 
s t a t e  of r e p a i r .  

T h i s  a p p r o v a l  s h a l l  b e  v a l i d  f o r  a p e r i o d  of one 
y e a r ,  a t  which t i m e  t h e  a p p l i c a p t  s h a l l  
demons t r a t e  compl iance  w i t h  t h e  above c o n d i t i o n s  
and t h e  a p p l i c a b l e  Zoning R e q u l a t i o n s  as  
c o n d i t i o n s  f o r  r e n e w a l .  

The a p p l i c a n t  ag reed  t o  t h e  recommended c o n d i t i o n s  a t  t h e  
p u b l i c  h e a r i n g .  The Board c o n c u r s  w i t h  t h e  recornmendation 
o f  t h e  O f f i c e  of P lann ing .  
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35 ,  f n  a d d r e s s i n g  t h e  i s s u e s  and c o n c e r n s  o f  t h e  
Advisory Neighborhood C o m L i s s i o n  and o t h e r  matters r a i s e d  by 
t h e  o p p o s i t i o n ,  t h e  Board f i n d s  as  f o l l o w s :  

A, 

B. 

c .  

D. 

E. 

F. 

G. 

The grant-.ing of t h e  s u b j e c t  a p p l i c a n t i o n  w i l l  no t  
i n t r o d u c e  a commercial  u s e  i n t o  a r e s i d e n t i a l  
neighborhood.  The s u b j e c t  p r e m i s e s  h a s  been 
devo ted  t o  a nonconforming g r o c e r y  store u s e  f o r  
i n  e x c e s s  of t w e n t y - f i v e  y e a r s  and c o n t a i n s  a 
r e s i d e n t i a l -  uni t .  on t h e  second f l o o r .  The  
proposed  u s e  w i l l  n o t  change t h e  commercial  n a t u r e  
o f  t h e  f i r s t  f l o o r  u s e  n o r  c a u s e  t h e  e l i m i n a t i o n  
of the e x i s t i n g  r e s i d e n t i a l  u n i t .  

There w i l l  b e  no e x t e r i o r  s t r u c t u r a l  a l t e r a t i o n s  
t o  t h e  s u b j e c t  s t r u c t u r e  and no s u b s t a n t i a l  change 
t o  t h e  n a t u r e  of u s e s  e x i s t i n g  a t  t h e  s u b j e c t  
p remises .  The Board i s  I t h e r e f o r e  I n o t  pe r suaded  
t h a t  t h e  g r a n t i n g  of the r e q u e s t e d  r e l i e f  would 
a d v e r s e l y  a f f e c t  t h e  c h a r a c t e r  of t h e  neighborhood. 
o r  d e c r e a s e  t h e  p r o p e r t y  v a l u e s  of s u r r o u n d i n g  
r e s i d e n t i a l  o r  p r o p e r t y .  

The t e s t i m a n y  e v i d e n c e s  t h a t  t h e r e  w i l l  b e  no 
change i n  t h e  p a t r o n s  who cone t o  t h e  site. The 
Board,  t h e r e f o r e ,  f i n d s  t h a t  t h e  proposed  use w i l l  
n o t  a t t r a c t  a n  "unsavory"  e l e m e n t  i n t o  t h e  area o r  
create a g e n e r a l  n u i s a n c e .  

Testimony of r e s i d e n t s  i n  s u p p o r t  of t h e  a p p l i c a -  
t i o n  and pho tographs  i n  t h e  r e c o r d  i n d i c a t e  t h a t  
t h e  a p p l i c a n t  keeps  t h e  s u b j e c t  p r o p e r t y  f r e e  of 
r e f u s e  and d e b r i s .  Although t h e r e  may b e  an  
i n c r e a s e  i n  t h e  volume o f  t r a s h  genera ted . ,  t h e r e  
i s  no e v i d e n c e  thcit  t h e  p r o p e r t y  would n o t  
c o n t i n u e  t o  b e  k e p t  c l e a n  i f  t h e  proposed  
d e l i c a t e s s e n  i s  approved ,  

The a p p l i c a n t  i s  n o t  r e q u i r e d  tc, p r o v i d e  p a r k i n g  
o i l - s i t e .  Testimony e v i d e n c e s  t h a t  a s u b s t a n t i a l  
p o r t i o n  o f  t h e  cus tomers  comes t o  t h e  s i t e  on f o o t  
and t h a t  o n - s t r e e t  p a r k i n g  i s  a v a i l a b l e .  The 
Board f i n d s  t h a t  t h e  proposed  use w i l l  n o t  
g e n e r a t e  s u b s t a n t i a l  a d d i t i o n a l  v e h i c u l a r  t r a f f i c  
t o  t h e  s u b j e c t  s i t e  and w i l l  n o t  create a f u r t h e r  
burden  on t h e  a v a i l a b l e  o n - s t r e e t  p a r k i n g  i n  t h e  
area. 

There w a s  no p r o b a t i v e  e v i d e n c e  p r e s e n t e d  tha t ,  
p r o p e r t y  v a l u e s  i n  t h e  area would change a s  ti 
r e s u l t  of t h e  a d Z i t i o n  of the proposed  u s e  t o  t h e  
e x i s t i n g  f a c i l i t y .  

The f i r s t  f l o o r  of t h e  s u b j e c t  p r e m i s e s  i s  
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H .  

I. 

J. 

I( * 

p r e s e n t l y  used f o r  commercial  p u r p o s e s ,  "he 
c o n v e r s i c n  o f  a p o r t i o n  of  t h a t  space  t o  t h e  
proposed  u s e  w i l l  n o t  s u b s t a n t i a l l y  increase t h e  
t r a f f i c  o r  n o i s e  g e n e r a t e d  by t h e  e x i s t i n g  u s e  
and ,  t h e r e f o r e  w i l l  n o t  a d v e r s e l y  impact  t h e  
ne ighborhood,  

The e x i s t e n c e  of o t h e r  g r o c e r y  f a c i l i t i e s  i n  t h e  
neighborhood i s  n o t  r e l e v a n t  t o  t h e  r e q u e s t e d  
s p e c i a l  e x c e p t i o n .  

The Board c o n s i d e r s  each  a p p l i c a t i o n  on i t s  
i n d i v i d u a l  m e r i t s .  The a p p r o v a l  oE t h i s  a p p l i c a -  
t i o n  would n o t  se t  a p r e c e d e n t  for d e c i d i n g  o t h e r  
s imi la r  cases i n  t h e  a r e a ,  

The proposed  u s e  i s  a neighborhood f a c i l i t y .  That  
o p i n i o n  i s  s u p p o r t e d  by t e s t i m o n y  a t  t h e  publ ic :  
h e a r i n g  which e v i d e n c e s  t h a t  r e s i d e n t s  o f  t h e  a r e a  
p a t r o n i z e  t h e  f a c i l i t y  a t  p r e s e n t  and f ee l  t h e  
proposed  d e l i c a t e s s e n  u s e  would p r o v i d e  a d e s i r e d  
s e r v i c e  for them. 

There i s  no i s s u e  of a " f a s t  food" r e s t a u r a n t  i n  
t h i s  c a s e .  The proposed  u s e  h a s  no c a p a c i t y  € o r  
on-premises  consumption,  and i s  t h u s  n o t  a 
r e s t a u r a n t .  

36 .  The Board l e f t  t h e  r e c o r d  open €or l ega l  b r i e f s  
from t h e  a p p l i c a n t  and t h e  Advisory Neighborhood Commission 
r e g a r d i n g  whether  o r  n o t  Sub-section 7 1 0 1 . 1  p r o h i b i t s  t h e  
Board fron; g r a n t i n g  t h e  r e q u e s t e d  r e l i e f .  The p e r t i n e n t  
p a r t  o f  t h a t  s u b - s e c t i o n  r e a d s  as  f o l l o w s :  

" I t  i s  t h e  i n t e n t  of t h e s e  r e g u l a t i o n s  t h a t  
n o n c o n f o r m i t i e s  shou ld  n o t  b e  e n l a r g e d  upon, expanded 
o r  ex tended ,  n o r  b e  used  a s  a b a s i s  f o r  add ing  o t h e r  
s t r u c t u r e s  o r  u s e s  p r o h i b i t e d  e l s e w h e r e  i n  t h e  same 
d i s t r i c t .  'I  

37.  Counsel  f o r  t h e  a p p l i c a n t ,  by b r i e f  f i l e d  OP May 
2 3 ,  1 9 8 4 ,  s u b m i t t e d  t h a t  t h e  r e q u e s t e d  change o f  noncon- 
forming u s e  from g r o c e r y  t o  g r o c e r y  and d e l i c a t e s s e n  i s  
e x p r e s s l y  'permi t ted  by Sec t io i i  7 1 0 6  and i s  n o t  p r o h i b i t e d  by 
t h e  language  c o n t a i n e d  i n  t h e  preamble.  S e c t i o n  7 1 0 6  
p e r m i t s  a change o f  nonconforming u s e  p rov ided  t h a t  c e r t a i n  
c o n z i t i o n s  are met. Those c o n d i t i o n s  a r e  se t  f o r t h  i n  t h i s  
o r d e r  i n  F i n d i n g  o f  Fact N o .  1 0 .  I n  a d d i t i o n  t o  t h o s e  
c o n d i t i o n s ,  Pa rag raph  7 1 0 6 . 1 2  f u r t h e r  p r o v i d e s  t h a t  a 
nonconforming u s e  may n o t  be ex tended  t o  p o r t i o n s  of a 
s t r u c t u r e  n o t  devo ted  t o  such  u s e  a t  t h e  t i m e  of t h e  enac t - -  
ment o r  amendment of t h e  r e g u l a t i o n s  or t o  a n o t h e r  s t r u c -  
t u r e .  
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38. Counsel for the applicant argued that the language 
of Section 71ciG clearly prohibits the enlargement of the 
amount of gross floor area devoted to a nonconforming use, 
but does not preclude a change of nonconforming use within 
the existing gross floor area already devoted to 
nonconforming use. Within the ared already devoted to 
nonconforming use, the ownex is permitted to change the use 
provided the conditions €or special exception relief are 
met. There is no indication that a building or area 
previously devoted to one nonconforming use may not be used 
for two nonconforming uses 

39. Counsel for the applicant argued further that the 
present interpretation of Article 71 is that it permits the 
proposed change of nonconforming use as evidenced by the 
memorandum from the Zoning Review Branch, dated December 29, 
1983, which directed the applicant to seek the special 
exception relief sought in this application. Counsel was of 
the opinion that an appeal of the Zoning Administrator's 
decision as to the relief necessary would more appropriately 
address the arguments raised by the ANC in its prelininary 
motion. 

40.  The ANC did not submit a brief oii the question. 
Iiowever, a response to the applicant's submission was filed 
on May 30, 1984. The ANC argued that the Board does not 
have the authority to grant the request as set forth in its 
preliminary motion to dismiss. It was the opinion of the 
ANC that the proposed addition of a delicatessen to the 
existing nonconforming grocery represents an "addition" of a 
nonconforning use which is prohibited by Sub-section 7101.1. 

41. The ANC further argued that the Zoning Adminis- 
trator has rendered no appealable decision. Section 201.1 
of the Supplemental Rules or' Practice and Procedure before 
the Board of Zoning Adjustment provide that any person 
aggrieved by an order, requirement, decision, determination 
or refusal msde by an administrative officer may file a 
timely appecll. The ANC contended that it is not an 
aggrieved person as the Zoning Administrator has taken no 
action nor repdered any decision which adversely affects the 
ANC, and the EiNC therefore has no right to appeal. The ANC 
was of the opinion that the Board has the legal jurisdiction 
to rule on the question of law raised in the preliminary 
motion which merely requires an interpretation of the Zoning 
Regulations. 

$2. At the public meeting of June 6, 1984 the Board 
deferred a decision on this application iR order to leave 
the record open to receive an opinion on the legal question 
from the Office the Corporation Counsel. 

43. By memorandum dated July 6! 1984, the Office of 
the Corporation Counsel advised the Board that the Zoning 



R e g u l a t i o n s  c l e a r l y  p r o v i d e  that u.pon s a t i s € & c t r o n  of the 
r e q u i r e d  c o n d i t i o n s  arid w i t h  t h e  a p p r o v a l  of  t h e  Board,  one 
nonconforr i ing u s e  may be s u b s t i t u t e d ,  i n  whole o r  i n  par-cl 
f o r  a n o t h e r  so long  as  such  s u b s t l t u t i o n  does not r e s u l t  i n  
an expans ion  of t h e  e x i s t i r i g  nonconforming u s e .  The 
C o r p o r a t i o n  Counsel was f u r t h e r  of t h e  opin ior i  t h a t  t h e  
s t a t e m e n t  of pr;rpose c o n t e i n e d  i n  S e c t i o n  7 1 0 1  rmy be  used  
t o  r e s o l v e  a m b i g u i t i e s  i n  the f o l l o w i n 9  s e c t i o n s  of t h e  
R e g u l a t i o n s  h u t  canno t  b e  used t o  c a n c e l  t h e  s p e c i f i c  
p r o v i s i o n s  of S e c t i o n  7106, 

4 4 .  A t  i t s  p u b l i c  mee t ing  o f  Ju1y ii, 1984,  t h e  Board 
g r a n t e d  t h e  a p p l i c a t i o n  by a v o t e  o f  3-1 ( C h a r l e s  R.  N o r r i s ,  
Ca r r i e  L .  T h o r n h i l l  and W i l l i a m  F. McInt.osh t o  g r a n t ;  
Douglas J. Pa t to i i  opposed t o  t h e  not ic ;n;  Walter €3. L e w i s  n o t  
v o t i n g ,  hav ing  recuseci h i m s e l f ) ,  The motion t o  g r a n t  did. 
pot s p e c i f y  c o n d i t i o n s ,  

4 5 .  At: i t s  p u b l i c  mee t ing  o f  September 5 ,  1984, t h e  
Board c o n s i d e r e d  a d r a f t  o r d e r  p r e p a r e d  by s t a f f  a l o n g  w i t h  
reconmended c o n d i t i o n s  t o  approva.1 of t h e  proposed  use, The 
Board r e c o n s i d e r e d  i t s  p r i o r  d e c i s i o n  and g r a n t e d  t h e  
a p p l i c a t i o n  s u b j e c t  t o  t h e  seven  c o n d i t i o n s ,  enumerated i n  
t h i s  o r d e r ,  

CONCLUSIONS @F LAW AND G P I N  ION : 

A s  t o  t h e  motion t o  d i s m i s s  r a i s e d  by the ARC, based  on 
t h e  rnemorandun fron t h e  O f f i c e  or' t h e  C o r p o r a t i o n  Counse l ,  
t h e  Board conc ludes  t h a t  t h e  change i n  the e x i s t i n g  
nonconforming u s e  proposed  i n  t h i s  a p p l i c a t i o n  may b e  
g r a n t e d  by t h e  Boardp  p rov ided  that t h e  c o n d i t i o n s  se t  f o r t h  
i n  S e c t i o n  7106  are m e t  t o  i t s  s a t i s f a c t i o n .  The s p e c i f i c  
p r o v i s i o n s  of Pa rag raph  7 1 0 6 . 1 1  govern t h i s  a p p l i c a t i o n .  
That  p a r a g r a p h  does  n o t  p r e c l u d e  t h e  chariqe of  a p a r t  of a 
nonconforming u s e  t o  a n o t h e r  u s e ,  w h i l e  t h e  r ema in ing  
p o r t i o n  of t h e  u s e  i s  L e f t  unchanged. 

Based on t h e  f o r g o i n g  f i n d i n g s  of Lact and. the e v i d e n c e  
of r e c o r d ,  the Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  
a s p e c i a l  e x c e p t i o n ,  t h e  g r a n t i n g  of which r e q u i r e s  
compliance w i t h  t h e  r e q u i r e r e n t s  of Pa rag raph  7 1 0 6 .  11 and 
t h a x  t h e  r e q u e s t e d  r e l i e f  can be  g r a n t e d  as in harmony w i t h  
t h e  g e n e r a l  pu rpose  and i n t e n t  of t h e  Zoning R e g u l a t i o n s  and 
t h a C  it w i l l  n o t  ten6 t o  a d v e r s e l y  a f f e c t  t h e  u s e  of rieigJjT*- 
b o r i n g  p r o p e r t y .  

The Board c o n c l u d e s  that t h e  a p p l i c a n t  has met xhe 
r e q u i r e d  burden  of p r o o f .  Both t h e  e x i s t i n g  u s e  and t h e  
proposed u s e  are f i r s t  p e r m i t t e d  as a m a t t e r - o f - r i g h i  i n  t h e  
C-1 D i s t r i c t .  TI:c s i t e  h a s  been  devo ted  t o  nonconforming 
u s e  i n  excess of t w e n t y - f i v e  years. The Board c o n c l u d e s  
t h a t  t h e  proposed  u s e  a s  h e r e i n a f t e r  c o n d i t i o n e d  w i l l  n o t  
adve r se1  y aflect the p r e s e n t  c h a r a c t e r  and f u r t h e r  
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development of the area.  The proposed  u s e  o c c u p i e s  a small 
p o r t i o n  of t h e  f l o o r  a r e a  p r e s e n t l y  cievoted t o  g r o c e r y  s t o r e  
u s e  afid the n a t u r e  of t h e  u s e  i s  such t h a t  i t  wF1.l n o t  
i n t e n s i f y  o r  create  any e x t e r n a l  e f f e c t s  such  a s  n o i s e ,  
t r a f f i c : ,  e i t h e r ,  and o t h e r  d e l e t e r i o u s  e f f e c t s .  There has 
been no abanaonnient of t h e  nonconforminq use of t h e  
p remises .  The Boar-d conc ludes  Chat  the u s e  i s  a ne ighbor -  
hood f a c i l i t y .  The s i z e ,  n a t u r e  and c h a r a c t e r  of t h e  u s e  i s  
des igned  t o  s e r v e  walk- in  t r a d e  g e n e r a t e d  by t h e  nea rby  
r e s i d e n c e s ,  i n c l u d i n g  t h e  Howard U n i v e r s i t y  d o r v i t o r i e s  I arid 
w i l l  vc?t a t t r a c t  c l i e n t e l e  from o t h e r  p a r t s  of t h e  D i s t r i c t  
of Columbia o r  t h e  m e t r o p o l i t a n  area,  

The Boclrd f u r t h e r  conc ludes  t h a t  t h e  proposed  u s e  w i l l  
n o t  a d v e r s e l y  a f f e c t  t h e  neighborhood and w i l l  b e  i n  harmony 
w i t h  t h e  g m e r a l  pu rpose  and i n t e n t  of t h e  Zoning 
R e g u l a t i o n s  and map. The Board conc ludes  t h a t  it h a s  
accorded  t o  the RBTC t h e  “ g r e a t  w e i g h t ”  t o  which it i s  
e n t i t l e d .  Accord ing ly ,  it i s  he reby  ORDERED t h a t  the 
a p p l i c a t i o n  i s  G W A T ” D ,  SUBJECT t o  t h e  Eoi lowing CCJJDITIONS: 

1. 

2 .  

3 .  

4. 

5 .  

6, 

7 .  

VOTE : 

O p e r a t i o n  of the u s e  s h a l l  b e  l i m i t e d  t o  t h e  
app 1 i c a n t .  

Approval of t h e  d e l i c a t e s s e n  s h a l l  be l i m i t e d  t o  a 
p e r i o a  of two y e a r s  from t h e  f i n a l  date of t h i s  
o r d e r .  

Hours of o p e r a t i o n  o f  t h e  g r o c e r y  s t o r e  s h a l l  n o t  
exceed  from 7 : 3 0  A.PF* u n t i l  1O:OO P.M. Hours of  
operation OE t h e  d e l i c a t e s s e n  s h a l l  n o t  exceed  
from 11:OO A.M. u n t o 1  9:CO P.M. 

Only one s i g n  may be l o c a t e d  on t h e  o u t s i d e  of t h e  
b u i l d i n g .  The s i g n  s h a l i  not exceed  1 4 4  s q u a r e  
i n c h e s  i n  area and s h a l i  n o t  b e  i l l u m i n a t e d ,  

‘The s u b j e c t  p r e m i s e s  and a d j a c e n t  p u b l i c  space  
( s i d e w a l k ,  t ree box,  etc.) s h a l l  be k e p t  free of 
d e b r i s  and r e f u s e .  The t r a s h  dumpster s h a l l  be 
k e p t  c l o s e d  2nd empt ied  r e g u l a r l y .  

A t r a s h  r e c e p t a c l e  f o r  use by cus tomers  s h a l l  be  
placed! o u t s i d e  and n e a r  t h e  e n t r a n c e  t o  t h e  s t o r e .  

The a p p l i c a n t  s h a l l  r e p a i r  thc s t o r e  window and 
backyard  f e n c e  acd m a i n t a i n  t h e  p r e m i s e s  i n  a good! 
s t a t e  of r e p a i r .  

3-1 ( C h a r l e s  R, N o r r i s ,  C a r r i e  L. T h o r n h i l l ,  and 
W i l l i a m  F.  McIntosh,  t o  g r a n t ;  Douglas J. 
P a t t o n  opposed t o  the motion;  Walter B. L e w i s  
no-t v o t i n g ,  hav ing  recuseSi h i m s e l f  1 * 
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BY ORDER O F  THE D.C.  BOARD O F  ZONfPJG ~ ~ ~ J U S T ~ ~ E N ~  

ATTESTED BY: 
STEVEN E. SHER 
E x e c u t i v e  Director  

c 
FINAL DATE O F  OiWER: 4 

UNDER SUB-SECTION 8 2 0 4 . 3  O F  THE: ZONING ~ ~ G U L , A T ~ O N ~ ,  "EO 
DCCISION OR ORDER O F  THE BOAKD SHALL TAKE EFFECT UNTIL TEN 
DAYS AFTER IlAVING BECOPIE F I N A L  PURSEART TO THE ~ ~ ~ F F ~ ~ E € ~ E ~ ~ T A L  
RIJLES O F  PRACTICE AND PROCEDURE BEFORE THE BOARD OF' ZONING 
ADJUSTI_IEIVT . li 
T H I S  ORDER O F  THE BOAFa I S  VALID FOR A P E R I O D  O F  S I X  MONTHS 
AFTER THE EFFECTIVE DATE O F  T H I S  OPDER, UNLESS ~ J J L T H I N  SUCH 

OF OCCUPANCY I S  F I L E D  WITH THE DEPARTMEN'1' OF CONSUMER AND 
P E R I O D  AN APPLICATION FOR A BUILDING PERMIT OR CERTIFICATE 

REGULATORY AFFATRS. 

1 4 1 2 4 order / KATE1 3 


